MNo. 1/8,/2016-FC-1
Government of India
Ministry of Commerce & Industry
Department of Industrial Policy & Promotion

20 of June, 2017

Online Flling of Application

Propusals For foreign investment in socctors/activities requiring Government approval as
per the Consolidated FD Policy Circular of 2016, as amended from time to time, would
be filed onling on the revamped FIPB portal, rechristened as Foreign Investment
Facilitation Portal.

The applicant would be required to submit the proposal for forclgn investment in the
tormat a5 available on the portal and upload documents as per the Jist at Annexure-1.

After the proposals are filed cnline, DIPP will identify the concerned Administrative
Mimistey/ Department and e-transfer the proposal to the concerned Administrative
Ministry/Department {Campetent Autharity) within 2 days,

31 In case of digitally signed applications, the applicant is not required to submit any
physical copy with the competent aurhority. For applications which are not digitally
signed, DIPP would inform the applicant through online communication 1o submit one
signed physical copy of the proposal to the Competent Authority, Applicant would be
required 1o submit the sipned physical copy of the application within 5 days of such
communication from DIPP,

3.2 Caleulation of time limits for disposal of applications would be with reference o
the date of filing of onling application. However, if e signed physical copy is noe filed
with the Competent Authority within 7 days of the communication from DIPP, the
date of filing of the physical application would be reckoned as the teference date for
caloulation of time limies,
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Competent Authorities for Approval of Forelgn lnvestment

Following are the Competent Authorities for grant of approval for foreigh investment
for scctors/activities requiring Government approval:

5. No, Activity/ sector Administrative
Mindstry/ Department
{i} Mining Ministry of Mines
i) Defence
al Ttems requiring Industrial Licence under the Department of Defence
Industries (Development & Repgulation) A, Production, Ministey of
1931, and/or Arms Act, 1959 for which the | Defence
powers have been delegated by Ministey of
Home Affairs to DIPP
b} Manufacturing of Small Amms  and I?I-i.'il'-liﬁll'!p' of Home Affairs
Ammunitions covercd under Arms Act 1959
ii} | PBroadcastng ; Ministry of Informaton
(i) | Print Media & Brondcasting
() | Civil Aviation Ministry of Civil Aviation
(i) | Satellites Deparment of Space
_I:l;iﬂ Telecommunication Drp-nnm%t of
Telecommunications
{vill) | Private Security Agencies
_'{_i:-;_]- Applications  involving  investments  from
Conniries of Comcern which presently  inelude | Ministey of Home Affairs
Pakistan and Bangladesh, requiring  secarity
cleatance as per the extant FEMA 20, FDI
Policy and zecurity guidelines, amended from
EEITHE 40 e
(%) Trading (Single, Multi brand and Food Product
Retail Trading) Depariment of Industrial
{xi) FDI  proposals by Non-Resident  Indians | Policy & Promotion
(NRIs)/ Bxport Oriented Units (ECHTs)
tequiring approval of the Government
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{nil) | Application rclating 1w jssue of equity shares
under the FDI policy under the Government

route for import of capital
goods/machinery/ equipment (excluding | Department of Industrial
second-hand machinery) Policy & Promotion

(uili} | Applications relating to issue of equity shares for
pre-operative/ pre-incorpotation EXpENses
{incloding payments of rent ete.)

(xiv) | Financial services which are not repulated by any
Financial Sector Regulator or where only patt of
the financial services activity is regulared ar
where there is doubt regarding the regulatory
oversight [De¢partment of Economic
Affairs

{(xv) | Applications for foreign investment into 4 Com
Investment Company or an Indian company
engaged only in the actvity of investing in the
capital of ether Indian Company/ies

i) Banhﬁg iPublic and ﬁrivatej Department of Financial
Seevices
| (vii) | Pharmacenticals Deparement of
1i
Pharmacenticals )

In respect of seceors/activities which are presently ender avmmatic route but required
Government approval earlier s per the extant policy during the relevant pericd,
concerned administrative Ministery/ Department would be the Competent Authorities For
the geant of post-facto approval for foreign investment,

In respect of applications in which there is a doubt 25 to which s the concerned
Administrative  Ministry/Department, DIPP  shall identify  the Administrative
Minisery/ Department where the application will be processed for decision.

Procedure for Processing of Applications Seeking Approval for Foreign
Investment

Competent Authorities shall not replicate an inter-Ministerial body in respective
Ministries/Departments to geant approval for foreign investment. New regime for
foreign investment needs to be simpler in execution and expeclitious in disposal.
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Unee the propozal is received, same shall be circalated online within 2 days by DIPE to
Reserve Bank of India for comments from FEMA perspective. Proposals for foreign
investment in sectors requinng security clearance would additionally be referred w
Ministey of Home Affaits for comments. Further, all proposals would be forwanded
Ministry of External Affairs (MEA) and Depatrtment of Revenue (DoR) for information,
MEA end DoR may give their comments within the stipulated nme period, wherever
necessaty. All comments will be given directly to the concerned Administrative
Ministry/Department.

Following proposals will require security clearance from Ministry of Home Affairs:

I Investments in Broadcasting, Telecommunication, Satcllites - establishment anxd
aperation, Private Security Agendies, Defence, Civil Aviation and Mining & mineral
separation of titanium beating minerals and ores, its value additon and integrared
netivities,

il Investments from Pakistan and Bangladesh.

Specific issues of proposals requinng clarification from the puint of view of FDI policy
may be referred to DIFP for clarification. Consultation with DIPP will hence be peed
based and not routine and regular. DIPP will provide clarification within 15 days on
specific issucs of FDI policy as may be referred by the Competent Authority.

Consultation with any other Ministey, Deparoment will tequire full jusrification and
approval of the Secretury concermed.

Ministries/ Depariments consulted on the proposal shall uplond their comments on the
portal within 4 weeks from the online receipt of the proposal. In case comments of
consulted  Ministries /Departments/Regularory  Bodies are not received  within the
stipulated time, it would be presumed that they have no comments to offer, Comments
by Ministry of Home Affairs on proposals for investment in sectors requiring security
clearance would be provided to the Competent Authority within § weeks from the online
receipt of such proposals. In cases where MHA is not in a position to provide its
cemments  with 6 weeks, @t will intimare  the concerned administrative
Ministey/ Department of the expected time frame within which MHA would be alble to
mive its comments.

The Competent Authority shall, within 1 week, scrutinize the proposal snd documents
attached therewith and ask the applicant for relevane additional information /docaments,
if so required. All such queries shall be made online/emailed to the applicant so as 1o
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13,

avoid defay. If no darifications tw the queries are received within 1 week, the applicants
shall be reminded to expedite their clarifications. To the extent possibie, all queries to the
applicant shall be raised by the competent authority in the initial commugication jtself.
Time taken by the spplicant in addressing the queries raised by the Competent Authoriep
will be excluded from the time limits for disposal of proposal.

While examining the proposals, adequate care has to be exercised keeping in view the
extant FDI Policy, Press Notes, FEMA/RBI Motifications /Guidelines issued from time
o time. The Competent Authority should take ino consideration the sectoral
requirements and the sectoral policies vis-i-vis the proposals.

Unce the proposal is complete in all respects, which should not be aber than six
weeks/eight weeks (in cases where comments of Mintstry of Home Affairs have been
soaght from security clearance point of view) from the receipt of the proposal, the
Competent Authority shall, within the next two weeks, process the proposal for decision
and convey the same to the applicant, Approval/rejection letters will be sent online by
the Competent Authority to the applicant, consulted Ministries /Departments and DIPP,

In case of proposals involving total foreign eqquity nflow of more than Rs 5000 crore,
Competent Authoity shall place the sime for consideration of Cabinet Committee on
Economic Affairs within the above tmelines. After the receipt of the decisian of Cabinet
Committee on Economic Affairs, approval letrer shall be issued within 1 week,

In respect of proposals where the Competent Autharity proposes o reject the proposals
or in cases where conditions fur approval are stipulated in addition o the conditions Laid
down in the FDI policy or sectoral lows/regulations, concurrence of DIPP shall
compulsorily be sought by the Competent Authority within 8 weeks,/10 weeks {in cases
where comments of Ministry of Home Affaits have been sought from security dearance
point of view) from the seceipt of the proposal.

Approval letters have to be issued by the Competent Authority in the format prescribed
at Annexure-2,

DIPF and each of the Competent Authorities shall maintain a database on the proposals
received along with details such as date of receipt, investor and investee company details,
volume of foreipn investment involved, and date of grant of approval/rejection letter,
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Time Limits

| 8.No. Action Points Time | Cumulative
Period Time
Period
{h Dissemination of Investment Proposal by DIPP | 2 days
o Concerned Minisery/Diepartment
| Ome Week
{if) Time for submission of sipned physical copy of | 5 days
the proposal by applicant to the Competent
Awthority, if needed
() | Initial scruting of the proposal and documents | One Two Weeks
attached  therewith,  and secking  relevant | Week
additional  information/docaments  from  the
applicant
{iv) | Time limit for submission of clarification by | Two Four Weeks
DIPP on specific issues of FDI policy Weeks
(v} |Time limit for Submission of Comments by | Four Six Weeks
Consulted Ministry/  Department/ RBI/ Any | Weeks
Crther Stakeholder
(vi) | Time lmic for submission of Comments by | Six Fight
Ministry of Home Affairs on proposals requining | Weeks Weeks
security clearance
vy | Time limit for approval on proposals by
Competent Authority for prant of apptoval
Propasals not requiring security clearance Twuo Eight
) | Weeks Wecks
Proposal Requiring security clearance Ten Weeks
MNote:

@ Additional time of 2 weeks will be piven to DIPP for consideration of those
proposals which are proposed for rejection or where additional conditions which
are not provided in the FDI policy are proposed 1o be imposed by the
Competent Authority,

(@} Time limits allocated exclude the time wken by spplicants in removing
deficicncivs in the proposals/supplying additional information as may be required
by the Competent Authority.
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Monitoring & Review
Competent Authorities will bold a repular monthly review on the foreign investment
proposals pending with them,

Joint quarterly review meeting, convened by DIPP, wili be held under the co-
chairmanship of Secretary, DIPP and Secretary, DEA on pendency of proposals with
Government. The Secretary of the concerned Administeative Ministry/ Deparment may
also attend the meeting,

oo
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Annexure-1

List of Documents

5.Mo, Docirment
; Certificate of Incorporation of the Invester & Investor Compardes/Entities*
{Investee company may be a proposed entity and may not be Incotporated)
4 Memorandum of Agsociation (MOA} of the Tnvestoe & Invesmor
Companies/ Entities®
X Beard Resolution of the Tnvesiee & Investor Companies,Entities*

Aundited Financial Starement of last Financial Year of the Investee & Investor

* Companies/ Entitics*

B: Aracle of Association of the Tnvestee & lnvestor Companies/ Entitics*

& List of Names and addeesses of all foreign collaborators along with Passport Copy/
llentificanon Proof of the Investor Compaty/Entity*

. Dingrammatic represeneation of the flow and funds from the orginal investor 1 the
investee company and Pre and Post sharcholding pattern of the Investee Company®

i Affidavit stating thae all informativn provided in hand copy and online are the same
and correcy*
Sgned  copy of the [V apreement/sharcholders agreemnenty  echnology

9, seansfer/trademark /brand assignment agreement (a5 applicable), in cage there are
existing ventures

I | Board resolution of sy joint venture company

- Certificates of Incorportion and charter documents of any joint ventuee, company
which is a party to the proposed tansaction

12, | Copy of Downstream Intimation

i Copy of televant past FIPB/SIA/RBI approvals, connected with the current
proposal (in case of amendment proposal)

4 Foreign loward Remittianee Certificate (FIRC) in casc investment bas already come
in and in case of post-facn approval

i In the cascs of investments by cotities which themselves are pooled fnvestment

funds, the details such as names and addresses of ProMmorers, investment mansgers as
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well as all the contributors w the investment fusd

List of the downstream companics of the Indian company and the dewils of the

16. | equity held by the Indian Company along with the details of the activities of the
COMMmpanics

17, | High Court order in case of a scheme of armngemen:

18, | Waluation certificate a5 approved by a Chartered Accoutitant
Non-compete clavse certificate of the investor and investee company in case of

19, |investment in pharmaceutical sector (As per Annexure 10 of Consolidated FDI
Policy Circular of 2016), and as amended from time 10 dme

0. | Certificate of statutory auditors as mandated in the FDI policy, as applicable

* denates mandatory documents
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Anmexute-2
Approval Letter Format

F. M-
Government of India
Minisery
Department
La bl s =

vveere Bhawan, New Delhi- 110 011
Dated |, 20.

Applicant Address

Subyect:
Hir,

Pam directed o vefer to the above mentioned application and to convey the approval of
Gavernment of India to your proposal, subject to the following terms and conditions:

Lis) MNameand address of s NEME s
the forcign invesiors
Address
(b) Mame and address of s dName. .,
the implementing
company e Address, .
2. Tremis) of Existing:

manufacture/  activity

covered by the Et:-n:igrn Proposed:

collabomion
3, Location:
4 Foreige Investment: The total foreign investment is upto X%, XYZ Pre Ltd, , will hold

-0 of shares and ABC will hold ... % of shares,

Standard Operating Procedure for Processing FOI Proposals



5 Fhe above approval is subject to the following conditions:

{1} FDMI policy conditionalities and other Sectoral Repulations/ Guidelines,

() Claim of any tax relief under the Income-tax Act, 1961 or the relevant DTAA will be
examined independently by the tax authoritics o determine the eligibility and extent of
such rebief and the approval of ABC Depet. by itself will not amount to any recognition of
eligibility for giving such relief,

iy ABC Deptt approval by ieself does not provide any immuonity from tax investigations to
determine whether specific or general anti-avoidance Rules apply.

fiv)  The fair marker value of various payments, services, agsets, shares etc, determingd in
accordance with ABC Deptt puidclines shall be examined by the tax authorites under the
tax laws and miles in force and may be varied accordingly for tax purposes; and

) The taxation of dividend, future capital gains on alicnation of shares by the foreign
investor, interest income and income of any other nature shall be examined by the field
formatien in accordance with the provisions of Income-tax Act, 1961 and DTAA
applicable to the facts of the case.,

fi, Taxation of capital gains arising out of the proposed transaction shall be examined by
the field formation.

7. The pricing of shares shall be in aceordance with the RRI/SER] puidelines.

g The above approval is subject to condition that, for opening the outlets, the company
should register its outlets with the concerned authorities in the concerned States/UTs
and shall have to comply with prevailing regulations in every Stare/U'T for setting up i
outlets,

9. There would be no need for obtaining prior approval of ABC Depnt for increase in the
amount of foreign equity, provided there is no change in the percentage of foreign/NRI
equity already approved and the wal forcipn equity is upte Rs..... The company will
notify such increase 1o the ABC Deper within thirty days of receipt of funds as also
allotment of shares to the non-resident sharcholders,

0. In case the proposed activity is not excmpted from the provisions of Industrial
(Development & Regulation) Act, 1951 and the Foreign Exchange Management Act,
1999, it will be yout responsibility to obtain such clearances, as may be required under
the said Acts,

1. The location of the industrial project will be sabject to Central or State Environmental
taws or regulations, including local zoning and land use laws and regulations, In case the
unit s to be setup in NCT of Delhi, it shall also conform te the locational policy of NCT
of Deelhi and directions of the Hon'ble Supreme Court in the matter.
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12, Adequate steps shall be taken to the satisfaction of the Government to prevent air, water
amdd soil poflution. The ant-pollution measutes to be installed should conform o the
eftluent and emission standards presceibed by the State Government in which the factory
of the indusitial undertaking is located.

13 Import of capital equipments, components and raw materials will be allowed a5 per the
impore policy prevailing from time to time,

14 This approval letter is made a part of the foreipn collaboration agreement o be execured
between you and the foreign collsborator and only those provisions of the agreement
which are covered by this letter or which are not at vardance with the provisions of this
letter shall be binding on the Government of India or Reserve Bank of Tndis,

15, The agreement between the forcign investor(s) and the investee entity(ies) shall be
subject to complisnce of Indian Laws.

14 You shall ensure that your proposed investment approved vide this leiter is in
compliznce with Prevention of Money Lavndering fct, 2002, a5 amended from time 1o
time.

17, All remittances to the foreign collaborator shall be made as per the exchange rates
prevailing on the day of remittance.

18 The Administrative Ministty for this project is ABC Depit,

19. You are requested to acknowledge and confirm acceptance of the above terms and
conditions to ABC Section of this Department.

20. A copy of the collaboration agreement, signed by both partics may be furnished to the
following suthorities:
. Administrative Ministry(s) / Department(s) as mentioned above.
b, seoiis, Depaniment of oo Mindstey, ... , Mew Delhi - ... Pin Code.

21 All future comrespondence for amendments/changes in terms and conditions of the

approval letter if required, ctc, may be addressed to the ... Section of the ......
Department ..., New Delhi — ,...Pin Code
Ennail:

Your faithfully
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